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Because neither the private market nor the public sector has as yet
provided the levels of housing affordability necessary for the maintenance
of a balanced community, local government must take an active lead to
insure an adeguate supply of housing for residents and working people of
all income levels.
S Excerpt of Findings of the City of Napa,
Ordinance 01999/20 adding Chapter 15.94

. INTRODUCTION

Like Napa, many Bay Area governments are taking an active lead to promote the development
of housng affordable to lower income families in their communities. Having survived a multi-pronged
condtitutional attack, the Nagpa inclusonary zoning ordinance provides an excdlent benchmark for
determining the critica components of a successful inclusionary program from alegd perspective. Many
additional policy consderations mugt be addressed by local governments, however, in designing an
ordinance that will advance thar gods to indude comparable, affordable homes throughout their
communities.

This report reviews some of the key features of a successful inclusonary ordinance, discusses
severd of the policy consderations and issues that need to be addressed in etablishing the policy, and
offers some recommendations based onareview of many of the “Best in the Bay” inclusonary programs.
Throughout the report, we aso highlight severd (but certainly not dl) of the “best practices’ different
communities have employed to ensure their programs will subgtantialy advance the fundamenta god to
produce and maintain affordable homes for lower income families?

I[I. THE BASICSRE IMPLEMENTATION:
AMEND HOUSING ELEMENT & ADOPT AN ORDINANCE

Jurisdictions have generdly implemented incdlusonary requirements in three ways

T Amendment of the housing dement and adoption of an ordinance,
X Amendment of the housing element with project by project implementation, or
X A generd statement of loca housing policy with project by project implementation.

We do not believe a“model” ordinance exists, nor could it given the varying needs and
resources of different communities. We point to particular provisons of different ordinances only asa
guide and only with respect to the issues those provisions address.




Most communities describe the basic parameters of the inclusionary obligationinaprograminthe housing
dement of ther generd plan. The program prescribes implementation of the obligation through the
adoptionof anordinance. Thisisthe preferred method for severd reasons. Itisthemost legdly defensble
mechaniam, it facilitates maximum compliance, it provides the greatest certainty for developers, and it
enables conformance with housing dement law.

Legal Protection. Asexplainedin greater detail in the companion legd memorandum, aland use
or zoning regulationenacted aslegidation with generd applicability to al developmentsisbetter protected
fromalegd attack under the takings clause of the state and federal condtitutions thanis a general statement
as policy that can be gpplied on an ad hoc basis by loca daff. Inclusonary requirements applied
sectively onaproject-by- project leve could be subjected to the “heightened scrutiny” test if challenged
in court. Under this test chalengers would argue that the local government must demondtrate that the
requirement is*roughly proportiona” to the need for affordable housing created by the devel opment. While
there are good arguments that this is not the appropriate standard of review even for inclusonary
obligations developed at the project levd, the likelihood that a court would gpply the heightened standard
increases subgtantidly if the obligation is vague or capable of sdective gpplication.

Summary housing eement programs done or other generdized local housing policy statementsare
amilarly vulnerable to attack as violations of the condtitutiond right to due process and equa protection.
Leaving to daff the particulars of application and implementation can result in arbitrary or unequd
enforcement.

The best way to achieve the specificity and across- the- board application sufficent tosurvive legd
attack is by adoption of an implementing ordinance. Although a housing eement policy or program may
apply across- the- board, the leve of generdity regarding requirements and implementation is usudly too
great to achieve the preferred specificity. An ordinance, on the other hand, affords the community the
ability to provide exemptions for true hardship and dternaive means of compliance, as well as clear
implementation procedures. (Of course, even an ordinance that did no more that reiterate genera policy
language could lack sufficient specificity.)

Greater Compliance/l ncreased Performance. Animplementing ordinance that provides clear
obligations, standardsfor compliance and a systemfor monitoring complianceis a greet advantage to loca
government. It hdpsensurethat the community will receive the benefit of theinclusionary requirement from
al developments by making the inclusionary component part of the locdity's zoning laws and devel opment
goplication process. It dso will set out the mechanism for the community to verify compliance, induding
substantiation of the continued affordability of the housing it has produced.




Increased Certainty for Developers. Developers may grumble because of inclusionary
requirements, but they will grumble more (and more likdy incourt) if the requirements do not clearly unfold
until after they have submitted their application for any necessary development approvals or permits. The
certainty that awell written ordinance enables devel opers to assess in advance of the application process
the particular compliance options that are avalable. Correspondingly, it will substantialy decrease the
possihility of subsequent disputes and misunderstandings. And that isa plus for al concerned.

Conformance with Housing Element Law. The Department of Housing and Community
Development (HCD) will usualy ask the locd jurisdiction to andyze an inclusonary requirement as a
possible governmenta congtraint under Government Code 865583(a)(4). The analysis must demonstrate
that, on balance, the inclusionary obligationwill not unduly constrain the development of affordable housing
in the juridiction. Consequently, the existence of clear and uniform standards and procedures for
gpplication of the inclusonary requirements, exemptions, incentives and dternatives make it much easier
to show that the requirementswill result inanincreasein the amount of affordable housnginthe jurisdiction
and therefore actudly overcome other governmenta and non-governmental condtraints to devel opment.
Through a reporting and compliance monitoring mechanism, the ordinance can facilitate compilation of an
organized, reedily accessible source of data that can be used to demondtrate the effectiveness of the
obligation in future housng dements

Housing Element Pointers. The housng dement policy and programlanguage should set forth
specific parametersin at least the following aress:

T The percentage of units that must be affordable in each income category
T The duration of the affordability requirements

T The alternatives to production of units (i.e. in lieu fees, donation of land)
T The date by which the community will adopt an implementing ordinance

Ordinance Basics. A good ordinance should include a clear statement of:

Theintent and purpose of the ordinance

Findings demondtrating need for the ordinance

Definitions of key terms (e.g., income leves, affordability, etc.)
Specific standards for determining compliance

Eligibility for exceptions or dternatives

Step by step procedures for goplying its provisons

A system for enforcing and monitoring compliance

A4~




Best Practices: Benicia, Healdsburg, Napa, and Sacramento
do a good job of covering several of these components.

[11. KEY FEATURESAND RECOMMENDATIONS

To reach maximum effectiveness and meet the ultimate god of “induson” in the community,
indusonary policies should require as many on-site, comparable affordable housing units as possible.
These practices lead to sound planning by encouraging income-integrated communities and asssting in
preventing the common, abet unfounded, stigma often attached to affordable housng. The prdiminary
issues that should be addressed in accomplishing this god include: (1) the extent to whichthe inclusionary
obligationwill be gpplied —how many unitswill be required; whenwill they be produced; what affordability
levels are targeted; the size or type of devel opments subject to the ordinance; (2) the termthe unitswill be
required to remain affordable; and (3) features of the unitsto be produced (Sze, location, amenities).

EXTENT OF THE “INCLUS ONARY OR PRODUCTION REQUIREMENT”

Srive to achieve inclusionary requirements of at least 20% of new developments
Target very low income and extremely low income househol ds.

Extend the inclusionary obligation to all new residential devel opments and apply
it equally.

Require inclusionary units to be produced before or concurrently with market rate
units.

+4 -

Inclusonary zoning ordinances typicaly require a certain percentage of dl new residential
development to be affordable to particular income categories. In the Bay Area, the ‘totd’ incdlusonary
requirements range from 10% to 20%. Inclusonary zoning ordinances aso should specify, by income
category, the economic segmentsfor whomthe unitsmust be affordable, e.g., where the totd requirement
is20%, the municipality may require that 10% of those units be affordable to and occupied by low income
householdsand 10% for very low and extremely low income households. Mogt jurisdictions follow state

income definitions for moderate, low and very low income households which are the same as HUD
definitions?

See 25 Cdl. Code of Regulations 886930 (moderate), 6928 (low), 6926 (very low); see also
Hedth & Saf. C. 850106 for adefinition of extremdy low income which has not yet been included in
the regulaions. The Department of Housing and Community Development (HCD) annudly publishes
the updated HUD income limits referred to in the regulations on its webgite. Thus, current income limits
by county, broken down for varying household sizes, are available at www.hcd.cagov. Many public




- Moderate: 81-120% of Area Median Income (AMI)

- Low: 51-80% of AMI
- Very Low: 50% or less of AMI
- Extremely Low: 30% of AMI

Require More Units. According to Out of Reach 2002 (NLIHC), seventy percent of the top
ten least affordable communities in the nation are in the San Francisco Bay Area.® Though a number of
communities have begun increasing the requirement to 20%, many Bay Areajurisdictions remain at only
10%. Given the exigting affordable housing criss in the Bay Area, and the inherent delays associated in
producing affordable housing, al Bay Area jurisdictions should consider increasing their inclusonary
requirementsto at least 20% to assure the ordinance will assist theminmestingtheir regiona housng needs.
Moreover, Cdifornia sdensity bonus law istriggered if 20% of the total unitsare affordable to lowincome
households or 10% are available to very low income households. See Govt. Code 865915. The state
density bonus permits a developer to secure a 25% density bonus. Thus, increasing the inclusionary
obligation and targeting lower income units can significantly reduce any loss of profit to the developer.

Target Very Low and Extremely Low Income Households. When adopting inclusonary
zoning ordinances, many municipdities properly cite to the housing shortage for very low and low income
households within their jurisdiction as a fundamentd reason to foster the development of much needed
housng. As discussed in our companion report, Inclusonary Zoning - Legd Issues, a municipdity’s
regiond housng needs assessment, housng eement, and consolidated plan should inform the policy
decisions with respect to income targeting.

Severd jurisdictions target too many of the inclusonary units to moderate income households. If
anindusionary requirement is set at 20% (10% moderate, 5% low, and 5% very low), but the findings set
forth aprimary goa of producing low and very low income households because that is where the need is
greatest, targeting the indusionary units for moderate income households is inconsstent with the godl.
Moreover, homesaffordable to moderate income households are morelikdly to be produced by the market
thanare very low income unitsand far more likdy thanhomes affordable to extremely lowincome families

funding sources dso rey on state “income’ and “ affordability” definitionsin providing funds for
affordable housing development. It istherefor recommended that jurisdictions aso include the Sate
definitions of affordable housing cost and affordable rent in their ordinance to enhance consistency with
requirements of public funds. See 25 Cal. Code of Regulations §86924 (affordable housing cost);
6922 (affordable rent).

3Nationd Low Income Housing Codlition, Rental Housing for America s Poor Famiilies:
Farther Out of Reach than Ever, 2002, available at www.nlihc.org.




Smilarly, many firg-time homebuyer and other home ownership programs are more readily available to
moderate income househol ds offering greater opportunities to meet moderate income housing needs. The
difficulty of producing very low and extremely lowincome unitsand the failure of the market to addressthis
need, absent programs like inclusonary zoning, warrant targeting inclusonary programsto very low and
extremely low income households to the greatest extent possible.

If amunicipdity does not sufficiently and specifically target itsordinanceto require extremely low
and very low income units, those units will not be produced. For example, a non-specific ordinance that
permitsthe inclusonary obligetionto be met with extremely low, very low, low, or moderateincome units
will be ineffective to produce units on the lowest end. (Production of the market rate units will cost the
developer less since they can be sold or rented a higher prices than the lower income units,) One effect
is that very low income residents and workers will smply be priced out of the area. The current area
median incomein Oakland is $74,500.* Thus, a family of four earning less than $37,250 is considered
very low income. Many familiesinthisincome range likdy work inthe community — as child careworkers,
retail salespeople, medicd assistants, and the like.® Another effectisthat akey purpose of the ordinance
— premised on ahousing shortage which criticaly impacts very lowincome househol ds— will not be served.

Recognizingthat devel oper oppositionto producingverylowand extremdy lowincome unitsexists,
amunicipdity can ease the codt to the developer by considering ‘income targeting’ incentives (in addition
to many other incentives) to encourage the creation of very low and extremely low income units. Firet, as
discussed above, increasing the very low income requirement to at least 10% will result in a state density
bonus of 25% which in turn can reduce the cost to the developer of meeting the inclusionary requirement
for the lower income units.  In addition, the ordinance could provide for a credit againgt part of the
moderate income obligationin return for producing a grester number of very low or extremely low income
units. Thus, if a city requires 20% of the housing in a development to be moderate, low and very low
income (10/5/5), but adevel oper exceedsthe 5% very low income requirement, the 10% obligationonthe
moderate end might be proportionately reduced.

Apply the Ordinance Equally to All New Residential Development. Severa jurisdictions
aoply ther inclusionary ordinances across-the-board to al new residentia development. Others exempt
some residentiad developments, in whole or in part, based on various ‘threshold triggers . For example,
some municipdities gpply the ordinance only to developments above a particular number of units; others
aoply it only to high density developments'; and a least one Bay Areamunicipdity splitstheindusonary
obligationand itsincome targeting requirementsbetweenfor-sae and rental developments. For thereasons

“hittp:/mww.huduser.org/datasets/ilfmro2/hud02ca.pdf.

°See, e.g., NPH, San Francisco Bay Area Housing Crisis Report Card (2002) at 7.




discussed below, we drongly recommend that the ordinance be applied equdly to dl resdentid
development with variaions only on the manner in which the obligation can be met by smaller
developments.

Number of Units* Thresholds . Some municipaitieshave athreshold number of unitsabovewhich
theinclusonary requirements are triggered. Eleven Bay Area ordinances include thresholds ranging from
2 unitsto 30. The argument advanced for establishing threshold numbersis to increase the feasibility of
smdl devedopments. The primary problem with such provisonsis the lossof units which might otherwise
assis the community in achieving its affordable housing goas. In addition, developers may tend to build
developmentsjust bel ow thethreshold, particularly wherethe threshold isas high as 30. On the other hand,
a development of between one and ten units will result in fractions of units rather than complete units.
Requiring in-lieu fees (discussed below) for smaler developments of up to 10 units can address the issue
of infeaghility while assuring that dl developments assist the community in meeting its gods. Thus, we
recommend that the inclusonary obligation extend to dl resdential development, and that municipdities
consder in-lieu fees and other developer aternatives for smdler developments.

DendityBased‘ Thresholds . One Bay Areaordinanceimposesathreshold based onthe permitted
densty gpplicable to the development (e.g., the ordinance only applies to areas or Sites zoned for high
density development). Such a requirement is akin to imposing greater requirements on multifamily than
anglefamily developments, may serve to encourage only low-density developments, and defeats a
fundamenta purpose of inclusionary zoning — the dispersal of housing affordable to dl income categories
throughout the community. Accordingly, we recommend againg a‘dengity-based’ threshold.

Rental vs. Ownership ‘Thresholds. A smilar issue involves whether the ordinance extends to
rental developments, ownership developments, or both and to what extent. In one Bay Areajurisdiction,
the ordinance imposes an inclusionary obligation on ownership developments to produce only moderate
income units, and requires renta developmentsto produce low and very low income units. Structuring an
ordinance in thisway may result in far housing violaions

For example, census datareflectsthat many Snglefemal e-headed househol dsfdl into very low and
low income categories for the Smple reason that such households frequently have only oneincome. An
ordinance whichreguiresthe production of very low and lowincomeunitsonly inrental developments may
severdly restrict housing opportunitiesfor sngle femal e-headed households and their childrenif most of the
housngbeingdevel opedis ownership housng. Other protected classes, including personswith disabilities,
adso are negatively impacted by such an ordinance. A fundamenta purpose of the Fair Housing
Amendments Act of 1988, for example, is to prohibit land use and zoning policies or practices that
discourage or obstruct housing choice opportunities for persons with disgbilities. See 42 U.S.C. §3601
et seg. Many persons with disabilities have lower fixed incomes as well as the need for physicaly




accessible units. Thus, an ordinance which requires only rental developments to produce lower income
unitswill likely obstruct housing opportunities for persons with disabilities.

Findly, requiring only renta developmentsto produce the lower income unitsa o defeats the goal
of digoersing affordable housing units throughout the community. Promoting affordable for-sae units for
the low and very low income families (not just moderate income households) can help to promote
community stability and expand housing opportunities®  While it will be more costly to produce single-
family “ownership” homesand deeper subsidies will be necessary to assure that such ownership units are
affordable to lower income families, some housing programs, such as the Section 8 home ownership
program, exist to enable lower income families to purchase homesthat are affordable to low and very low
income households. An additiona option is to permit devel opers to meet inclusonary requirements by
producing different types of housng within the same development (e.g., multifamily rental units within a
sngle-family development). As discussed more fully below, such policies encourage the development of
mixed income communities.

For thesereasons, the'income targeting’ requirements of an inclusionary zoning ordinance, should
be equaly applied throughout the community regardiess of whether a development involves renta or
ownership units.

Require Prior or Concurrent Production of I nclusionary Units. Animportant issuewhich
should be spelled out in the ordinance is the timing requirement for production of the inclusonary units
versus development of the market rate units. Mogt jurisdictions require the inclusonary units to be
produced at least concurrently with the market rate units -- if not before. Others sometimes permit
“phasing” of inclusonary unitsfor larger devdopments. ‘Phasing’ means that a developer is permitted to
stagger productionof the indusionary units, producing only a portion of the total inclusionary obligationwith
each phase of the market rate development. Phasing impedes a community’s ability to meet its regiond
housing needs due to what could be considerable constructiondelays. Worse, permitting phasing or other
postponement of the inclusionary obligation can result in adevel oper walking away fromthe development
after completion and sde of many market rate units, but few or no inclusonary units. Though the
jurisdiction may wel (and should) have an enforceable development agreement, enforcement of the
inclusionary obligations through a breach of contract action will not necessarily producethe desired results
-- actual production of theinclusonary units—and most certainly not within the time frame necessary for
ajurisdictionto comply withhousing dement law mandates. A better practiceisto requirethe inclusonary
units to be developed before issuance of the building permits for the market rate units.

®For more information on the benefits of home ownership, see chapter 2 of Freddie Mac,
Financing Affordable Homeownership Programs, A Mortgage Financing Primer for Affordable Housing
Providers.




Best Practices: San Mateo County
Several Bay Area communities now require 20% of all residential development to include
affordable units. San Mateo County imposes a low threshold (5 or more units) and imposes a
20% inclusionary obligation, targeting 10% for low income and 10% for very low income.

TERM OF AFFORDABILITY

T Require units to remain affordable for the longest feasible time -- and not less
than 55 years

Inorder to ensurethat affordable unitsremain affordable to the same income popul ationfor whom
they were targeted, inclusionary zoning ordinances must indude provisions for maintaining affordability for
aspecified period. Theseredrictions oftencome inthe formof deed restrictions, resale controls and rental
regtriction agreements.  If no enforcesble restrictions are created, the ordinance benefits only the initia
renter or purchaser and, therefore, may be vulnerable for falure to subgtantidly advance alegitimate state
interest.’

Inthe Bay Area, the length of affordability ranges fromno restrictions-(withrespect to for-sale units
in onejurisdiction) to ‘in perpetuity’ for dl units. In one jurisdiction, the affordability requirement is “for
as long as practicable’ which is virtudly unenforceable, vulnerable to attack as vague, and not likdy to
advance alegitimate interest.

It makeslittle senseto have a short period of affordability given the god of cresting lower income
homes, the ongoing need to meet regiona housing needs dlocations, and the considerable time, effort and
resources expended to achieve affordable housng god's. Moreover, thousands of subsidized housing units
that were produced 30 or moreyears ago have dready converted (or are at risk of conversion) to market
rate precisaly because the term of affordability (many of them 30 years) was too short. The Cdifornia
Community Redeve opment Law currently requires rental unitsto remain affordable for “thelongest feesble
time and not less than 55 years’; owner-occupied units are restricted for a minimum of 45 years®
Inclusionary zoning ordinances should require no less.

'See Yee v. City of Escondido (1992) 503 U.S. 519.

8Hedlth & Safety Code § 33487(q), as amended by SB 701, 819 (Sept. 2002).




Fortunatdly, severd Bay Area jurigdictions agree and require units to remain affordable “in
perpetuity”. Some jurisdictions define “in perpetuity” to meanthat a unit shal remain affordable for the ‘life
of the project’ and provide a corresponding definitionof the ‘life of the project’ (e.g., 50 years, 99 years,
etc.). Othersachieve lengthy affordability termsthrough resdlerestrictionsthat essentidly “reset the clock”
for the affordability term with each subsequent sale. Thus, for example, a jurisdiction may have an
affordability termof 55 years, but witheach sale, the 55 year term begins anew and must be recorded prior
to close of escrow. Such provisons assure that an initid purchaser does not obtain a‘ premium price’ at
the time of purchase and then receive awindfal by sdlling the unit a market rate shortly thereafter. More
importantly, an affordability termthat renews witheach sale assuresthat the affordable unit will not convert
to market rate.

Best Practices:
Half Moon Bay and Pleasanton require affordability in perpetuity.

ON-SITE UNITS-- LOCATION, SIZE AND AMENITIES.

T Strive for on-site development
T Affordable units should be comparable to market rate units
T Discourage ‘illusory’ accessory units

To meet their gods of ‘incdluson’, municipdlities should encourage devel opers to construct and
disperseinclusonary unitson-siteand to encourage the same Size, outward appearance and basic amenities
asmarket-rate units. Moreover, loca jurisdictions should discourage the frequent use of dternatives, such
as accessory dwdling units, unless necessary to achieve the ultimate goas of the inclusionary housing

program.

Dispersing Affordable Units On-Site Throughout the Development. Indusionary zoning
practices are intended to ameliorate the results of past exclusonary practices. Ironicaly, inclusonary
zoning provisons may actudly result in exclusonary effects if the ordinance does either of the following:
(2) permitsthe development of “indlusonary” unitsin other areas outs de the devel opment boundaries, aso
known as “off-gte’ housing, or (2) dlows the developer to locate dl of the affordable unitsin a certain
building, complex or area of the residentid project. In some Stuations, these exclusonary practices may
bedi scriminatory under state law whichprohibits any governmental land use action (indudingthe enactment
or adminigtration of ordinances) that denies rental housing or home ownership opportunities to any
individud or group of individuds if the action is taken because of (1) the race, familial status, age or

10



disahility, among other things, of the individud or group; (2) the method of finendng of a resdentia
development or (3) theintended occupancy of any residentia development by persons or familiesof low,
moderate or middleincomes. Ca. Gov't Code 865008 (2002). More information about the pros and
cons of permitting off-gte housing is discussed below.

Onthe other hand, by requiring inclusonary unitsto bedevel oped“ onsite’ and mandeating dispersal
throughout the devel opment, planners can achieve income integration while avoiding the isolation, poverty
concentration and “ghettoization” which has higoricdly plagued lower income housing. In addition to
dispdling the sigma and overcoming the recognized exclusionary effects of past zoning practices, on-ste
indusonary policiescregte hedlthy, integrated and diverse communities.  When housing unitsfor lowand
moderatehousehol dsaremixed with market-rate unitsin the same devel opment, housingbecomesavailable
for anumber of different householdsinduding, among others, first ime homeowners, sngle parent families,
people with disabilities and seniors. These households, if on limited incomes, have been traditionally
excluded from market-rate developments.

The social and economic benefits resulting from income-integrated communities are substantial.
Lower -income families are provided increased access to employment, public and socia services, better
school systems and hedlth care, increased public transportation and trangt centers and more structured
“after-school” aectivitiesfor children. Incomeintegration provides|oca businesseswith alarger workforce
and further promotes new business. In addition, smart growth principles dictate that on-gte devel opment
of inclusonary unitsis usudly necessary to achieve regiona housing needsinareas withlimited land supply.

Even if soldy asingle family residentia development, much can be gained by requiring affordable
rental housing on-site in the development.  Although rental housing in these developments may have to be
“clugtered” to achieve affordability, the multi-family “clusters’ can ill be gppropriately dispersed
throughout the development. Retaining flexibility regarding this issue can help further affordable housing
opportunities.

Best Practices. East Palo Alto, Davis, Napa:
East Palo Alto (EPA) found that “the need for affordable housing in the City is acute” and as a result, many long
term residents were being forced to move away from the area. Accordingly, EPA’s ordinance mandates that a
minimum of 20% of all new residential units in residential projects must be affordable.  Moreover, the City's
ordinance requires all inclusionary units to be developed on-site unless the residential development contains four
or fewer units. In those cases, the developer is permitted to pay a substantial in lieu fee upon issuance of the building
permits for the market-rate units. Similarly, in the City of Davis, inclusionary units must be constructed on-site and
a mix of unit sizes must be dispersed throughout the development. The dispersal efforts must be approved by staff.
In addition, affordable housing units “cannot be clustered together in any building, complex or area of the
development.”  Napa permits clustering of affordable housing units if it “furthers affordable housing opportunities.”
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I nclusionary UnitsShould Harmonize with Market-Rate Units. Another important factor
in avoiding stigmatization of affordable housing isto ensure that mandated inclusionary units are the same
Sze and have the same outward appearance of the market-rate units in the development. These
requirements should be applicable to both sngle family dwelings and multi-family developmentsaswel as
home ownership and rentd units. In addition to digpersing inclusionary unitsthroughout the devel opment,
the unitsshould aso be built prior to, or at least Smultaneoudy with, the market rate units. Strict production
time lines are imperative to ensure that the developer complies with the affordability and desgn
requirements of the inclusionary program. Congtruction of affordable units prior to the market-rate units
avoids both nelghbor and community opposition and ordinance enforcement issues.

Theordinance should a so set comparability requirementsto ensurethat the affordable unitscannot
bedigtinguished, or publicly identified, fromthe market-rate units. First, equitabledisbursement throughout
the development helpsobtain the desired anonymity of the affordable units. Other mandatory featuresare
necessary, however, to fuly meet the goad of obtaining comparable units. Optima comparability
requirements include identical bedroom sizes, smilar square footage requirements and the same outward
design gppearance of both the inclusionary and the market-rate units. At aminimum, theindusionary units
should produce the same number of bedrooms as the market rate units even if the square footage of the
unitsis reduced for economic feasbility. For example, if 25% of the market rate units in the development
are 3 bedroom units, 25% of the inclusonary units are required to be 3 bedroomunitswith smilar square
footage and the identical architecturd design.

A jurisdiction may wisdly utilize inclusonary zoning to mitigate any difficulties it encounters in
meeting specia housng needsidentified initshousng dement. For example, it may be particularly difficult
for certain lower income individuas, suchas people withdisahilities, or extended family householdsto find
accessible rental housing of anadequate Size. Some jurisdictions have addressed specid housing needsin
their indusionary zoning programs by requiring a certain mix of affordable unitsby sSze asilludrated in the
Benicia ordinance.

Best Practice: Benicia
Benicia'sordinance requiresthat at least 10% of the unitsin new residential housing developments are
affordable to low (up to 60% of median income) and very low income households. With limited exceptions, the
inclusionary units must be devel oped on-site and constructed concurrently with, or prior to, the construction of
the market rate units. Moreover, all inclusionary units must be dispersed within the development and “ shall be
comparable to the design of market rate unitsin terms of number of bedrooms, appearance, materials and
finished quality.” At a minimum, however, 5% of theinclusionary units must be four-bedroom units, 25% must
have three bedrooms and 40% of the inclusionary units must have at least two bedrooms. The remaining
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inclusionary units may be of any bedroom size category; however, a minimum of 20% of the remaining
inclusionary units must have at least one bedroom.

Inclusionary Units Should Retain the Same Basic Amenitiesasthe Market-Rate Units.
In addition to Sze and location, indusionary units should also possess the same basic amenities as the
market rate units in the development. Again, these requirements serve to discourage the stigma and
“ghettoizing” of the affordable units. The only exception to these requirements should be a relaxation of
luxury amenities provided in estate or Smilar type housing.

Relaxation of amenity requirements also should be avoided if possble. However, it isrecognized
that some requirements imposed on the market-rate units may be extraordinarily burdensome. For
example, parking requirementsfor the market-rate units may exceed the needsof |ower income households
who may, as a generd rule, have lessvehiclesthanricher families. Similarly, three or four car garages may
be an unnecessary amenity for affordable units. The municipdity should retain flexibility to lessen such
requirementsasnecessary to further affordable housing opportunities. Indeed, theloca government should
retain the flexibility to encourage developers to develop additional affordable units if possible. For
example, the developer may develop more affordable housing on the excess land saved fromrdaxing the
3-car garage requirements for inclusionary units.

On the other hand, some amenities cannot be reduced without affecting the quality of the housing
unit. Municipdities should mandate comparable infrastructure, including sewer and weater systems, and
building materias for both affordable and market-rate units. Permitting areduction of quaity inthesetypes
of amenities would again distinguish the affordable unitsin the resdentid project.

Best Practice: County of Napa.
Quality materials, design comparability and appropriate unit size are important factorsin inclusionary
planning. The County of Napa requiresthat all affordable units developed as a result of itsinclusionary zoning
ordinance comply with these mandates. The ordinance also requires that the affordable units are comparablein
the number of bedrooms, exterior appearance and overall quality of construction to the market rate unitsin the
same project. The ordinance provides the City with the discretion, under certain circumstances, to permit a
reduction in square footage and interior featuresin the affordable units which must be approved by staff.
However, approval cannot be given unless the affordable units are developed with “ good quality” materials and
are consistent with contemporary standards for new housing. Napa also requires affordable units to be dispersed
throughout the project but permits clustering, with approval, when it “ furthers affordable housing
opportunities.”
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Limiting Use of Accessory Unitsto Meet Inclusionary Obligations. A common form of
housing in some communitiesisthe Sting of individua housing units that are ether attached to, or included
within, asingle family dwedling (SFD). This type of housing is known as accessory units, “granny units’,
secondary units or accessory dwelling units. In addition to being attached to SFDs, accessory units may
aso be detached from the main home but located on the same single family zoned parcdl.

Ingenerd, the use of accessory unitsonsngle family lotsis beneficid in devel oping and maintaining
affordablehousng stock. Loca jurisdictions should encourage the genera development of accessory units
by established private property ownersand amend any exigting zoning policiesthat prohibit and discourage
these units. (See Cal. Gov't Code §65852.2 (2002).)

However, the use of accessory units to satisfy inclusionary zoning requirements should be
prohibited or severely limited. Accessory units are usudly designed for single individuas (including
seniors) or couples. Asaresult, by permitting these unitsasinclusonary housing, the municipdity islimiting
the availability of housing for people in need of larger homes or gpace, including families with children or
people with live-in caregiver needs. Moreover, accessory unitscannot usualy achieve the same outward
appearance, compdtibilityfeatures and basic amenities, as discussed above, that will beusedinmarket-rate
units. Finally, because inclusonary accessory units are most likely to be attached to the market-rate
housng sold in the residentid project, it is unfeasible to require the new home purchasers to rent their
property at acertain rent to a household with a specificincome. At best, enforcement and monitoring of
affordability for these unitsis difficult and often the accessory units in market rate housing are not rented
aadl.

The better practiceisto avoid the use of accessory units entirely when implementing inclusonary
zoning practices. Indeed, most municipditiesrecognize theineffectiveness of using secondary unitsto meet
indusionary zoning mandates and do not provide for this option in their ordinances. A few jurisdictions,
however, alowthe use of accessory units to meet affordable housing requirements but limit the percentage
of affordable units that can be met with accessory units.

V. WAIVER OR REDUCTION OF THE INCLUSIONARY REQUIREMENT.

T Establish a procedure and standards for requesting an exemption, reduction or
alternatives to the inclusionary requirement

As discussed in our companion report, Inclusonary Zoning: Lega Issues, the Napa ordinance
survived the Homebuilders' congtitutiona chalenge, in part, because it included a procedure under which
developers could gpply for a waiver or reduction of the inclusonary requirements. Thus, including a
‘walver’ or ‘exemption’ provison in the ordinance is critica to assure that the municipdity will avoid any
uncondtitutiona application of the ordinance. Of course, the waiver provison should not be vague or

14



defeat the purposes of the ordinance. 1t should include clear and efficient procedures for a developer to
seek anexemptionor reductioninthe inclusionary requirements, and it should spell out the standards the
jurisdiction will gpply in determining whether a waiver or reduction of the inclusonary requirement is
warranted.

A drict standard will assure that waiver or reduction of the inclusonary requirement will be the
exception, not the rule. For example, the best practice is to use the state and federa conditutiona
dandard —asin Ngpa. Here, the ordinance would provide that the inclusionary requirements will not be
waived or reduced unlessthe developer demondtrates that the requirement is uncondtitutiond (e.g., that
no nexus exigts between the incdlusonary requirement and the development). Another example isto permit
awaiver or reduction for economic hardship. However, the test for determining economic hardship aso
should be strict —that the devel oper would be deprived of al economicaly viable use of theland (not that
the developer’s profit margin would be reduced). The burden, of course, should be on the developer to
meet the standard for awaiver or reductionby producing detailed, verifiable financid informationshowing
costs, profits, etc. A successful ordinance aso will include a clear and expeditious process for the
developer to gpped the denid of arequest for waiver or exemption.

Best Practice & Legal Award Winner: Napa
Napa’s hardship waiver and reduction process, of course, pavedtheway for the adoption and
implementation of successful inclusionary programs.

V. DEVELOPER ALTERNATIVES

As discussed in Section I11, on-site development of inclusionary units serves the fundamenta
‘indusionary’ interests of the community, and is frequently the preferred route towards accomplishing that
god. Homebuilders unsuccessful challengeagaingt the Ngpaordinance (discussed inInclusionary Zoning -
L egd Issues) demongtratesthat ‘ devel oper dternatives to on-site development of the mandated unitsare
not required where the ordinance provides a procedure for the developer to daim a clearly established
waiver or reduction of the requirement. That does not mean, of course, that a jurisdiction should not
indude dternatives to on-ste development such as inlieu fee options, land dedication, off-dte
development, transfer credits or combinations thereof. Indeed, development of al or some of themandated
units through other aternatives may be preferable. For example, where a devel oper opts to donate land
and in-lieu fees that will result in deeper targeting or more affordable units than the ordinance would
otherwise require, the dternaive may well be acceptable. Thus, including developer dternatives in the
ordinance can provide the flexibility necessary to subgtantialy further the gods of the ordinance.
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General Consderations.

Include alter natives to compliance options

Selected alternative(s) must be sufficient to satisfy the inclusionary obligation
Alternatives should be optional but subject to the consent of the municipality
Require compliance with the alternative(s) prior to or concurrent with
development of the market rate units

———

Care should betaken, of course, to assure that the developer aternatives selected are reasonably
related to and actudly serve the underlying purpose of the indlusonary ordinance. They should not provide
a loophole to the ordinance, but rather be made avalabile where a developer can demonstrate the
infeaghility of compliancewiththe on-site requirementsor thet it can exceed the compliance requirements
if permitted to develop or donate a different Site.

Onthe other hand, the dternatives selected must be sufficient to fully comply withthe inclusonary
requirement. Thus, if 20 very low income units must be produced under the inclusonary requirement,
donationof astethat can actually only accommodate 10 lower income unitsis inadequate. (Though the
zoning for the Site may support the 20 units, other development standards such as parking, landscaping or
setback requirements will likely reduce the number of unitsthat can actually be produced.) To ensure
compliance withthe ordinance and avoid subsequent enforcement problems, the dternatives selected aso
should be met prior to or, a aminimum, concurrent with development of the market rate units.

Further, in order to assure that the in-lieuoptions are not construed as “exactions’ (and therefore
possibly subject to a higher leve of scrutiny if chalenged), the developer should have the option of
sdecting from the menu of features to meet the underlying inclusonary requirements. However, the
municipaity should retain the right to accept or rgject the ‘inHlieu’ package offered by the developer if it
is not subgtantially equivaent to the inclusionary reguirement.

In-lieu Fee Options. Anin-lieu fee option permits the developer to pay an amount equivaent
to the cost of producing the mandated units. The municipdity should determine whether it will dlow such
feesfor dl developments, limit the optionto smdler developments, and/or permit in-lieufeesfor ‘fractions
of units. The fee option may provide jurisdictions greater flexibility to assure that units are actudly
produced (e.g., by providing funds for development of the units by non-profit developers). Coupled with
that flexibility, however, is the obligation to assure that the units are produced.

The amount of the fees must be suffident to cover the affordability gap for producing the units, i.e.,
suffident to providethe same number and type of inclusonary units, at the appropriateincome levels, which
would otherwise berequired. Although the actual amount of the fees can be established by resolution, the
ordinance must contain explidt language that explains the formula used to set those fees. That formulamust
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taken into consideration al factors related to the actual cost of producing the inclusionary units(e.g., land
values, congtruction costs, financing, maintenance and management, maintaining long-term affordability,
etc.). And, the formula should be supported withfactua dataas discussed in Indusionary Zoning - Lega
Issues. ‘Hlat fees that apply across-the-board to al foregone units (regardless of the affordability level of
the unit) or feesthat are not annudly adjusted would be difficult to judtify (e.g., the cost of producing lower
income units would differ from moderate income units and factors such as land values may fluctuate). A
careful andysis of the actua cost of producing the requisite unitsis critica to assuring that the god of the
ordinance — actua production of the units — can be met.

The fees also must be deposited into afund that must be used to develop housing of equivaent
affordability, and a time certain for the units to be produced should be established. Where fees are paid
to comply with an obligation to produce very low income units, for example, the funds must be spent for
very low income units, not low income or moderate units. Similarly, active steps should betakento assure
the in-lieu feesare expeditioudy spent to produce affordable units (e.g., a“request for proposa” process
should be developed that encourages non-profit developers to access funds for the development of
affordable units). Procedures and policies regarding adminigtration of the ‘in-lieu’ fund aso should be
adopted to assure the funds are equitably and timely disbursed and expended for the intended purposes.

Land Dedication. Thisoption permitsadevel oper to donate a site to the municipality on which
the mandated inclusonary units can bebuilt. Frequently, the municipdity will then donatethe Steto anon-
profit devel oper to produce the units. Aswith an in-lieu fee option, jurisdictions must preiminarily decide
whether to alow land dedications as an dternative, and if o, to what extent (i.e., for dl developments,
amdler developments, etc.). If so, critical components of the option must require that the land is sufficient
to assure the actud production of the inclusionary units a the requisite affordability levels.

The ste must be physicaly suiteble for development at the time of conveyance. It must be more
than just a sufficient size with proper zoning to accommodate the requisite number of units. For example,
it must a ready have access to water and sewer, be adequately zoned, have accessto public services, etc.
It should not have physical congraints that cause delay or increase congtruction codts (e.g., it should not
require grading) or be unsuitable for resdentia development (e.g., contain toxics).

It aso must be economicaly feasible for prompt development. In particular, consderation should
be givenasto whether sufficient resources are available to realigticaly assure production of the unitswithin
an expeditious time frame. And, of course, a time certain for production of the units should be a
mandatory fegture of any aternative that falsshort of on-sitedevel opment. “Economy of scale” aso should
be considered by the jurisdiction in determining whether to permit land dedication. Some non-profit
devel opersindicatethat stesthat will accommodate lessthan 30 units are economicaly difficult to develop
because funding sources drive to get “the biggest bang for thar buck”. Thus, larger developments are
frequently far more competitive than smdler ones. Where sufficient funding is not readily available to
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produce the units on an otherwise adequate Site, however, a combination package that includes “irHieu”
fees and land dedication may be a satisfactory dternative.

Best Practice: Benicia.
Benicia's land dedication option is subject to the City's approval and imposes grict conditions. The site must be
suffident in size, suitably zoned, adequately graded, fully improved with infrastructure, and all development fees

for the required units must be paid. In-lieu fees also may be required to assure sufficient funds to construct the units.

Off-site Development. Another dternative is to alow developers to construct the units on
another gte the developer ether purchases or aready ownswithin the jurisdiction.  Some communities
increase the indusionary requirement for off-ste development in order to encourage on-sitedevel opment.
Modt jurisdictions aso require the off-site unitsto be devel oped befor e issuing permits for the market rate
development. A mgjority of Bay Areainclusionary ordinances dlow some form of off-ste development.

As with the land dedication option, the dternative site must accommodate the same number and
type of inclusonary units asthe inclusionary requirement imposed, and be suitable for such development.
Themainrisk that a jurisdiction facesif it fredy alows developersto opt for off-site developmentsisthe
propensity to create or perpetuate ‘ghettoization’ by producing al of the ‘inclusonary units in
neighborhoods where land costs may be less expensve. Municipdities should carefully consider whether
gte sdections of the developer will result in such clustering of many off-dte ‘inclusonary units. Such
results would likdy directly conflict with the community’s policies to disperse affordable housing.
Accordingly, Ste selection issues should be carefully consdered.

Smilaly, off-gte units should be targeted to meet the same goals that on-site development would
achieve. When off-ste developments are alowed, developers are frequently amenable to producing
housing that will only accommodate senior households, recognizing that public approval of the off-site
development may face lessobstac esif the housingistargeted for seniors. Where the municipdity’ sfindings,
gods, and evidentiary support for the underlying inclusonary requirement demondrate, however, that the
critica need is to produce housing affordable to families with children or people with disabilities, the
‘politically expedient’ developer proposal should be rejected as incompatible and inconsistent with the
underlying requirement.

Best Practice:
Pleasanton’ s off-siteoption provides an exampleof somerestrictionsamunicipality can include
to avoid pitfallsin permitting off-site production of the units.
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Transfer of Credits Some municipdities alow developers to receive credits againg ther
inclusonary obligations through other methods. For example, adevel oper may seek ‘ credits for producing
more inclusonary units on one of its other development projects to ‘offset’ its obligation on a different
development. This option is Smilar to off-ste development with Smilar risks. A developer aso may
request ‘ credits’ for financid contributionsto another devel opment (e.g., assistinga non-profit devel opment
to complete an affordable development). The proposal should be carefully evaluated to make surethat the
non-profit development will produce unitsthat are comparabl e to the developer’ s on-site obligation (e.g.,
the development should serve the same income levels asthe inclusionary requirement mandates).  Another
credit option sometimes includes the rehabilitation of exiging units and/or the conversion of market-rate
units to affordable housing through financid subsidies. The same considerations that apply to land
dedication and off-gte development are rdevant here. The key questions are whether the dternative
offered will comply withthe underlying inclusionary requirement, whether the dternative can be performed
within atime certain, and whether it subgtantidly furthers the gods of the ordinance.

If this option isincluded, the ordinance a so should guard againg * double-counting’ of inclusonary
obligations between different developments (e.g., both devel opers cannot count the same unit toward their
inclusonary obligations). While preservationand rehabilitationof existing units may be attractive in some
limited circumstances, municipdities should be mindful of their gods to increase the supply of new,
comparable affordable units throughout the community in consdering such options. Likewise, dthough
rehabilitation of exising units may occasondly provide an opportunity to improve and preserve existing
lower income housing, a developer should never be permitted to permanently displace lower income
householdsor to ‘ convert’ lower income units for higher income households (e.g., very lowto moderate).
Such aresult would defeat the very god of the ordinance — to produce not eliminate — lower income
homes from the housing stock.

VI. INCENTIVES AND CONCESSIONS

Provide for waiver, reduction, or deferrals of fees for the affordable units to the
fullest extent possible

Sgnificantly increase density bonus options to reduce devel opment costs or
financing gap

Provide expedited application and permit processing

Offer financial incentives

Modify or reduce zoning and building standards

44+ 4 A

Aninclusionary zoning requirement that isworkable for boththe community and devel opers should
provide for acomprehensive system of regulatory incentives and concessions. In addition to encouraging
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devel opersto propose proj ects, the provisionof asystem of incentive/concessons buttressesthe lega bas's
for inclusonary obligations by demondtrating that the requirements are bal anced by benefitsnot otherwise
available to a developer.

Regulatory incentives and concessions should exceed those mandated by Cdifornia s Density
Bonus Law— Government Code §65915. Under 865915, where adevel oper agreesto makeaminimum
percentage of units affordable for at least 30 years, it is entitled to a 25% increase in dengity and at least
one additiond incentive, absent awritten finding that the bonus or incentive is
not required to render the units affordable.® Some andyses have shown that the provision of significant
incentives, induding density bonuses, can, insome markets, substantially reduce or evendiminateany loss
of profit to the developer.’® Whilethat islesslikely in strong housing markets, reduction or diminaion of
regulatory conditions can sgnificantly decrease the financing gap between market rate units and units
affordable to lower income households.

Incentives and concessions also can be structured to encourage the development of units that are
more affordable or greater in number than required. The available relaxation of regulatory strictures can
be graduated, with the number and degree of incentives or concessons increesing if the minimum
requirements are exceeded.

Fee Waiver, Reduction or Deferral. Depending on the community, development gpplication
and permit fees can add substantialy to the cost of housing development. Consequently, waiver, reduction
or deferral of fees for the inclusonary units can provideasgnificant cost reduction. While outright waiver
of fees controlled by the loca government will obvioudy provide the greatest benefit, locaitiesmay not be
able to waive some fees completely because they are exactions needed to pay for the particular service,
function or infragtructure for which they are levied. However, even deferra of fees until units receive
certificates of occupancy can afford substantid financia benefits. The deferra reduces the amount of up
front costs and financing needed by the developer to complete construction. San Diego reports that
deferrdls generdly off-set the cost of inclusonary requirement by 10%.

The density bonus is triggered if 20% of the total units are affordable to low income
households; 10% to very low income households (50% of median or less); or 50% are reserved for
seniors.  An incentive can include reduction in development, parking or design sandards, modification
of zoning requirements, waiver of fees or provison of direct financia assstance.

10 Dietderich, Andrew G., An Egalitarian Market: The Economics of Inclusionary Zoning
Reclaimed, 24 Fordham Urb. L.J. 23 at 28 (1996) consdering Ellickson, Robert C., The Irony of
“Inclusionary” Zoning_:j, 54 S. Cd.L.Rev. 1167 at 1180 (1981) .
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I ncreased Densities. Whether inclusionary units are developed on-site or off-dte, the provision
of ggnificant density bonuses over thoserequired by state law can considerably reduce development costs.
The degree of cost reduction will, of course, vary depending on the land costs in the area.

As previoudy discussed, the state density bonus law generally calls for a 25% increase in the
maximum number of units otherwise permitted when a developer agrees to make 20% of the units
affordable to low income households or 10% of the unitsaffordable to very low income households for 30
years. Therefore, an inclusonary requirement that requires 10% of the unitsto be affordable to very low
income persons should alow at least a25% density bonus. However, provision of agreater bonus should
be considered, especidly if anincreased bonus will materidly reducethe per unit cost of development. The
principle is the same for inclusonary percentages that do not trigger the state density bonus law. An
indusonary requirement that dictates fewer than 10% of the units be affordable to very low income
households or fewer than 20% be affordable to low income househol ds neverthel ess should provide for
Sgnificant densty bonuses.

Jurisdictions should ensure that implementation of dengity bonuses are workable. Allowing for
increasesindengty without corresponding decreases in height, set-back, floor arearatio and lot coverage
requirements can render a substantia dengity bonus unusable. (In some communities, developers have
found that they can only achieve the number of units permitted by a density bonus within the building
“envelope’ permitted by other development limitationsif the units are inordinately small.)™

Reduction or Modification of Zoning and Development Standards. Besdes permitting
increased dengties, an inclusonary ordinance canoffer devel opers many other concessions and incentives
that can contribute greetly to reduction in development costs. Thesedon't cost loca government anything,
and can be quite Sgnificant to adeveloper. 1n addition to the dengity bonus, the state density bonus law
mandates the provison of an incentive or concession if the requisite percentage of affordable unitsis
provided. The law defines an incentive or concession as including:

- A reduction in Site development standards, including reductions in setbacks, square
footage requirements and parking standards;

A modificaion in zoning code requirements,
- A modification in architecturd design requirements (which exceed minimum Sate
building standards);

11 AB 1866 (Stats. 2002, c. 1062, § 3) amended the density bonus statute (Government
Code 865915) to prohibit locd jurisdictions from gpplying development standards that will have the
effect of precluding the congtruction of aproject at the dengties permitted by the statute. See
§65915(e).
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Approva of mixed use zoning when the affordable units are proposed for a mixed
commercid, office or indudtrial devel opment.

A locdl indusonary requirement should at least include these. Reduction of minimum lot
requirements can reduce costs of Site preparation, utilities and roads. Reducing or modifying parking
standards can yidd dmilar cost reductions by trimming the amount of land needed to support a housing
unit'? Street width and right-of-way reductions also lessen the amount of land required. Adoption of
reforms in desgn and other architectural standards can render both significant cost reductions and more
attractive yet compact housing developments. San Diego’ sexperienceindicatesthat the cost of providing
an inclusonary unit can be reduced by up to 50% through design and building requirement reform.

Exemption from zoning categories and growth regtrictions can be especidly hepful. Allowing
affordable units to be developed as mixed use retall projects effectively increases the sites available for
housng, potentidly adds to the viahility of the retall venture, and facilitates the integration of retail and
resdentia activity. Some communities with growth limitations exempt affordable units from their growth
cgps or alow for an exemption if the developer will exceed the minimum number of required inclusionary
units.

Expedited Application and Permit Processing. Significant reduction in the time between
submissonof aproject proposal, applicationgpprova sand issuance of necessary permitswill substantialy
reduce the cost to the developer. Every month that goes by is another month of interest payments on
development financing and payments on Site options. (San Diego estimates that a Sx month reduction in
processing time yielded about a 10% reduction in the cost of inclusonary units)) Becausethe addition of
the processing and review of proposals to satisfy anincusionary obligationcan potentialy increasethe time
localities spend ondeve opment applicationapprovals, indusionary ordinances should be carefully crafted
to fast-track applications and any appedls of decisons on in lieu fees, exemptions or other compliance
issues. Correspondingly, the package of incentives and concessions should mandate expedited processing
and permit issuance.

Financial Incentives. One of the most direct and concrete ways of providing incentives to
develop affordable unitsisto provide financid assstance. The amount of assistance necessary to off-set
the cogt of providing affordable units, especidly in high cost areas, can be subgantid. Developers with
experiencein congtructing affordable housng, then, generaly must assemble several layersof bel ow market
rate (BMR) financing from federd, state and private sources. The local government can do at least two

12 Types of parking standard reductions and modifications include reducing spaces per unit,
reducing the number of covered spaces, reducing guest parking, modifying parking space size, and
alowing tandem parking.
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things to fadilitate and increase the amount of financia assistance that is available to the developer of
indusionary units.

Firg, locditiescan provideinthar indusonary ordinancesthat they will take whatever local action
isrequired to quaify for any state or federd financing source. The digibility requirements for some funds
available from the state or federal governments require that a community have determined that the housing
to be funded will assst the community in addressing its needs for affordable housing (e.g. tate tax credit
rules). Othersrequirethat theloca government provide alocal match to receive thefunds (feder HOME
funds, for example). Inclusonary ordinances can dso give inclusonary unitslocd priority for use of these
funds.

The other thinglocal government cando isprovidelocal sourcesof fundingto compliment non-local
sources. Inclusionary programs can direct that inclusonary units have priority for these locally generated
funds. Inclusonary requirements can dso be formulated in tandem with ordinances establishing loca
funding. For example, the City of Napa developed its inclusonary zoning and housing impact fee
ordinances together. The housing impact fee ordinance requires devel opers of commercid propertiesto
pay a fee into the local housng trust fund based on the need for affordable housing created by the
commercia development. Some sources of locd funding in use in many communities include;

- Housing Trust Funds (funded by housing impact fees, genera funds or other loca
SoUrces)

- Redevelopment “ Set-Aside” Funds (at least 20% ; in some cases 25-30%) of tax

increment funds generated by loca redevel opment agencies must be used for affordable

hous ng— redevel opment agencies can increase the percentage and provide that the

funds must be targeted to very low income units)

Mortgage Revenue Bond Financing

Loca governments aso can encourage devel opers to participate in the Section 8 Housing
Choice Voucher and Section 8 Homeownership programs to the fullest extent possible in order to
assist the developer in assuring the units are affordable to lower income families.

Best Practice: Napa.
Napa’s ordinance, though not a model for vastly different California communities, provides a
host of developer incentives, including expedited application processing, fee deferrals,
marketing assistance, additional density bonus, waiver or modification of standards, and
financial assistance.
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VIl. THE MEASURE OF SUCCESS

Monitoring & Enforcement. Compliance with the inclusonary requirements of the ordinance
does not end with the production of the units. A strong ordinancewill assurethat the newly produced units
will remain affordable to, and occupied by, the families for whom they were targeted — for the duration of
the affordability term. A procedure for monitoring and enforcement of the redtrictions is necessary, and
should be addressed in the ordinance. Severa cities require annua reporting, rental recertifications
(frequently delegated to loca agencies such asa local housing authority), and recorded deed redtrictions
prior to issuance of certificates of occupancy which, for example, prevent close of escrow on subsequent
sales without approva by the municipaity. Units that are not subject to a reasonable monitoring and
enforcement program could well be lost fromthe affordable housng market, despitetheresourcesand effort
expended to produce them.

Tracking Results. Municipditiesarerequired to include an andys s of lower income unitsthat are
at-risk of conversion to market rate in their Housing Element and to develop plans to preserve the at-risk
unitsas affordable. See Govt. Code 865583(8)(8). The anadysismust identify unitsthat have been assisted
with federd, state and local funds, including unitsthat are produced pursuant to aloca inclusonary zoning
program or that are used to qudify for a densty bonus. Thus, any units that are produced as a result of
inclusonary zoning must be carefully tracked and monitored for housing € ement purposes.

It dsoiscritica that the beneficiariesof the affordable inclusionary unitsbe able to find the affordable
unitswithintheir community. A centrdized, regularly updated list of dl affordable unitswithin the community
that identifies the development by name and address, number and Sze of affordable units, basis for
affordabilityredtrictions, (e.g., inclusonary units, redevel opment agency assi sted, federaly-subsidized, etc.),
term of affordability restrictions, accessihility features and the like would greetly assst families in need of
such housing. It dso would enable loca government agencies and socid service providers to better assst
their dientsin securing decent, safe and sanitary housing. A centrdized list dso will enable the community
to maintain an updated catalogue of its progress in meeting its share of the regiond housing need.

Fndly, it will be difficult to determine measurable outcomes of the inclusionary program if the
affordable units produced under the ordinance arenot sufficiently tracked or recorded. Recordsthat identify
the number of units produced as a result of the ordinance, affordability levels of the units, the nature, type
and gze of units developed, and the features of the ordinance that aided in those results will assist the
community and its neighbors in eva uating the successes and wegknesses of ther inclusonary programs.

The fird step towards messuring those results, of course, is to create a workable, successful
inclusonary program. And so we end where we began . . . adopt an inclusionary zoning ordinance!
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